The Intended Scope of the Second Amendment of the Bill of Rights by Bjartell, Louise
	  	  FACULTY	  OF	  LAW	  Lund	  University	  	  	  	  Louise	  Bjartell	  	  	  The	  Intended	  Scope	  of	  the	  Second	  Amendment	  of	  the	  Bill	  of	  Rights	  	  	  	  	  	  	  	  	  	  	  	  LAGF03	  Essay	  in	  Legal	  Science	  	  Bachelor	  Thesis,	  Bachelor	  of	  Laws	  programme	  15	  ECTS	  	  	  Supervisor:	  Uta	  Bindreiter	  	  Semester:	  VT	  2013	  	  	  	  
	   2	  
Innehåll 
 
 
The Intended Scope of the Second Amendment of the Bill of Rights .......................... 1 
Summary ...................................................................................................................... 3 
Sammanfattning ........................................................................................................... 4 
Introduction .................................................................................................................. 5 
1. Purpose and Research Questions ....................................................................... 5 
2. Method and Theory .............................................................................................. 6 
3. Research Situation ............................................................................................... 6 
4. Materials ............................................................................................................... 6 
6. Disposition ............................................................................................................ 7 
1. The US Constitution and the Bill of Rights: Brief Historical Background ................. 8 
2. The Second Amendment in a Historical Perspective ............................................... 9 
2.1. The US Constitution .......................................................................................... 9 
2.2. The Bill of Rights to the US Constitution ......................................................... 10 
2.3. The English Bill of Rights of 1689 ................................................................... 11 
2.4. Summary of the Historical Background of the Second Amendment ............... 13 
3. The Language of the Second Amendment ............................................................ 14 
3.1. ”A well regulated militia, being necessary to the security of a free State” ....... 14 
3.2. ”The right of the people to keep and bear Arms, shall not be infringed” ......... 16 
3.3. Summary of the Language of the Second Amendment .................................. 17 
4. The Second Amendment in the Supreme Court .................................................... 17 
4.1. United States v. Miller (1939) .......................................................................... 18 
4.2. District of Columbia v. Heller (2008) ................................................................ 18 
4.3. Summary of Supreme Court Interpretations .................................................... 21 
5. Interpretations of the Second Amendment ............................................................ 21 
5.1. 19th Century Interpretations ............................................................................ 21 
5.2. Contemporary Interpretations .......................................................................... 23 
5.2.1. The Collective Right Theory ..................................................................... 23 
5.2.2. The Individual Right Theory ...................................................................... 24 
5.3. Summary of Second Amendment Interpretations ........................................... 26 
6. Analysis .................................................................................................................. 26 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
	   3	  
Summary 
This paper addresses the much debated Second Amendment to the US Constitution. The 
Second Amendment reads: ”A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear arms, shall not be infringed”. With a 
combination of a originalist approach a textualist approach, this work aims at answering what 
was the intended scope of the Second Amendment. Was it meant to protect the right of citzens 
to have arms for the collective purpose of serving the militia, or was it also intended to protect 
the individual right to own arms for self-defense?  
 
In the late 1780s, a debate over the ratification of the new Constitution took place. One of the 
discussed issues was allocation of military powers. With the new Constitution, the federal 
government would be given power to call forth militias, to organize, arm, and disciplin them. 
This created a fear among the people of the United States that the state militias might be 
ordered disarmed. As the state militias served as a security against standing armies and 
tyranny, they were considered necessary to the security of a free state. Antifederalists, 
opponents of the Constitution, demanded a Bill of Rights be added to the Constitutions which 
would include a security against disarmament.  
 
The Second Amendment has rarely been considered by the Supreme Court and only two cases 
exists in which the Court has directly questioned the scope of the Amendment. In United 
States v. Miller (1939), the Court found that the obvious purpose of the Second Amendment 
was to assure the continuation and effectiveness of the militia and that the Amendment must 
be applied with this in mind. Though the case has been used to support different views of the 
scope of the Amendment, the Court dismissed the defendants’ claim that the law at issue was 
unconstitutional because there was no connection to militia service. Though the precedential 
value of Miller is debatable, I believe the opinion of the Court was that there must be a militia 
connection for a person to invoke their right to arms. However, this is not what the Court 
found in District of Columbia v. Heller (2008). The Court in Heller found that the Second 
Amendment protects an individual right to keep handguns for the purpose of self-defense. 
 
A wide range of people has engaged in the debate over the Second Amendment and in this 
paper, interpretations by 3 important scholars of the 19th century are presented. The two most 
prominent interpretative theories which have emerged in the 20th century are also discussed - 
The Individual Right Theory and the Collective Right Theory. According to the Collective 
Rights Theory, the significance of the prefatory clause is to announce the only purpose of the 
Second Amendment. This purpose was to ensure that state militias would remain and that the 
people were granted the right to keep and bear arms to participate in a well regulated militia 
and, thus, the Second Amendment only protects this collective right. Those in support of the 
Individual Right Theory, however, interpret the Second Amendment as a codification of the 
pre-existing right to arms for self-defense and that the scope of the Amendment is not limited 
by the prefatory clause.   
 
I find that the Second Amendment was adopted only to secure that the federal government 
would not encroach on the people’s right to keep and bear arms for serving the militia. The 
Amendment must be read with its two phrases as a whole, and the fact that this was the only 
purpose stated in the prefatory clause must be considered. Had the framers intended to 
constitutionally protect the right to arms for self-defense, they could have included it in the 
Amendment’s preamble together the militia purpose.  
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Sammanfattning 
Denna uppsats behandlar det omtvistade andra tillägget i den amerikanska konstitutionens 
rättighetsstadga. Det andra tillägget lyder: ”En väl reglerad milis, nödvändig för en fri stats 
säkerhet, folkets rätt att ha och bära vapen, skall inte kränkas” (egen översättning). Med hjälp 
av ursprungstolkning och texttolkning, är syftet med denna uppsats att besvara vad som var 
det andra tilläggets avsedda omfattning. Var det menat att skydda folkets rätt att ha vapen för 
det gemensamma syftet att delta i milisen, eller var det också avsett att skydda varje 
medborgares rätt till vapen för självförsvar? 
 
Genom den nya konstitutionen skulle den nybildade federala regeringen få makt att kalla in 
miliser, att organisera, beväpna och träna dem. Detta skapade en rädsla hos det amerikanska 
folket, som oroade sig att staternas miliser skulle kunna bli avväpnade. Eftersom staternas 
miliser fungerade som en säkerhet mot permanenta arméer och tyranni ansågs de nödvändiga 
för en fri stats säkerhet. För att anta rättighetsstadgan krävde därför Antifederalister, 
konstitutionens motståndare, att en rättighetsstadga lades till och att det i den fanns en 
säkerhet mot bland annat avväpning. 
 
Det andra tillägget har berörts av Högsta Domstolen väldigt sällan och det finns bara två 
rättsfall i vilka domstolen direkt har tolkat omfattningen av tillägget. I United States v. Miller 
(1939) ansåg domstolen att det uppenbara syftet med det andra tillägget var att säkerställa 
fortlevnaden och effektiviteten av milisen, samt att det andra tillägget måste tolkas i ljuset av 
detta. Även om fallet har använts både som argument för att tillägget är en individuell 
rättighet och att det är en gemensam rättighet, avvisade domstolen de anklagades påstående 
att lagen i fråga var oförenlig med konstitutionen eftersom det saknades militär koppling. 
Även om prejudikatvärdet av Miller är omdebatterat, tror jag att domstolen ansåg att det 
måste finnas en koppling till militärt syfte för att någon ska kunna åberopa rättigheten i andra 
tillägget. Detta var dock inte var domstolen kom fram till i District of Columbia v. Heller 
(2008). I Heller ansåg domstolen att det andra tillägget skyddar en individuell rätt att ha 
vapen i syfte att användas i självförsvar. 
 
Denna uppsats behandlar hur tre viktiga forskare under 18-talet, tolkade tillägget. De två 
teorier om hur det andra tillägget ska tolkas som har vuxit fram under 1900-talet diskuteras 
också. Enligt den gemensamma rättighetsteorin ska den inledande meningen i tillägget förstås 
som att den klargör det enda syftet med tillägget. Detta syfte var att säkerställa att statliga 
milisen skulle kvarstå och att folket skulle vara garanterade en rätt att ha vapen för att kunna 
delta i milisen. Därmed förespråkar anhängare av denna teori att den andra tillägget enbart 
syftade att skydda en gemensam rättighet. Å andra sidan menar de som förespråkar den 
individuella rättigshetsteorin att det andra tillägget kodifierade en redan existerande rättighet 
att ha vapen för självförsvar och att omfattningen av tillägget inte begränsas av den inledande 
meningen.  
 
Jag drar slutsatsen att det andra tillägget antogs enbart för att säkerställa att den federala 
regeringen inte skulle kränka folkets rätt att ha vapen för att kunna delta i milisstyrkorna. 
Tillägget måste läsas med dess två meningar som en helhet och det faktum att den inledande 
meningen enbart nämner ett syfte måste beaktas. Om skaparna av rättighetsstadgan hade 
avsett att skapa ett konstitutionellt skydd till rätten att ha vapen för självförsvar hade de 
kunnat inkludera detta syfte i tilläggets inledning, tillsammans med syftet att ha en välreglerad 
milis.  
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Introduction 
In December 2012, a young man walked into an elementary school in Connecticut and shot 
down 20 children and 6 adults with a rifle gun. In April 2013, a five-year-old accidentally 
killed his two-year-old sister when playing with a rifle. Shootings and accidents like these 
have made the American people demand politicians to take action and impose stricter laws 
concerning firearms. Many politicians have responded and legislative proposals to control gun 
possession have been presented in states throughout the United States. There may, however, 
be constitutional impediments to these proposals. The Second Amendment of the United 
States Constitution reads: "A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be infringed." The ambiguous 
language of the Second Amendment has given rise to a large debate regarding the intended 
scope of the Amendment. While some believe that the Second Amendment protects every 
American’s individual right to keep and bear arms for self-defense, others argue that the 
Amendment only protects a collective right for states to maintain a well regulated militia 
against federal encroachment.  
1. Purpose and Research Questions 
The overall purpose of this paper is to assess the intended scope of the Second Amendment to 
the Constitution of the United States, in an attempt to answer the following question: Was the 
Amendment intended to protect an individual right to arms for self-defense or merely a 
collective right to arms in a well regulated militia?  
In order to find an answer to this, the following questions will be asked: Why was the Second 
Amendment adopted and what was the original intent of the framers? What do the phrases of 
the Amendment mean? How has the Amendment been interpreted by the Supreme Court and 
legal scholars?  
This paper will not deal with the nature of the Constitution, nor will it discuss whether the 
Second Amendment applies to states or only to the federal government or other constitutional 
impediments to gun control. The historical investigation will be limited to the time period 
around the ratification of the Constitution and the Bill of Rights, with only few remarks 
further back in time. The issue of what interpretative methods should be used to clarify the 
meaning of the Second Amendment will not be discussed. It should also be mentioned that 
there is a wide set of questions connected to gun control. Due to the limited space, I will only 
focus on the intended scope of the Amendment and whether it aimed at protecting the right to 
arms for the purpose of self-defense, or merely for the purpose of serving the militia.  
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2. Method and Theory 
The method used in this essay is a combination of an originalist approach and a textualist 
approach. An originalist approach means that the intentions of the framers are identified as the 
source of the constitutional meaning.1 An originalist approach will be used in Chapter 2, 
where a historical investigation of the context in which the Second Amendment was adopted 
will be made. A textualist approach means that plain words of the constitutional document are 
consulted when trying to find what the Constitution means.2 This will be done in Chapter 3. 
The language of the treatise, Chapter 2-5, is mainly descriptive. In the final analysis, the 
language is evaluating. In this Chapter, what is presented in the treatise will be summarized 
and analyzed in an attempt to answer the research questions. 
3. Research Situation 
There is a large amount of research available today on the Second Amendment. For more than 
a century after its adoption, however, the Amendment received attention from very few legal 
scholars. Throughout the 19th century, there was no federal gun control in the United States 
and thus the Second Amendment was not challenged. The first federal legislative approaches 
to limit the use of firearms came in 1920s and 1930s, and with it the debate over the meaning 
of the Amendment. The Supreme Court’s case United States v. Miller (1939)3 ignited the 
debate on whether the Amendment protects and individual or a collective right. Most of the 
legal community, including the American Bar Association, believed that the Second 
Amendment protects only the people’s right to form militias for the common defense. 
However, in the wake of the Gun Control Act of 19684, the assertion that the Second 
Amendment protects not only a collective right, but also a person’s right to own guns for self-
defense became a feature of the debate. Two theories of the scope of the Second Amendment 
have consequently emerged - the Collective Right Theory and the Individual Right Theory. 
4. Materials 
A wide range of materials will be used to study the history of the adoption of the Second 
Amendment, mainly in the form of litterature written by legal professors and historians as 
well as legislative documents. Due to the lack of documentation from the drafting conventions 
of the Constitution, only some original writings form this time period will be used. In the case 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Barber, Sotirios A. and Fleming, James E.: Constitutional Interpretation – The Basic Questions, New York: 
Oxford University Press, Inc. 2007, pp. 64, 67, 79. 
2 Barber and Fleming 2007, pp. 64, 67, 79. 
3 United States v. Miller, 307 U.S. 174 (139). Hereinafter Miller. 
4 The Gun Control Act of 1968, 82 Stat. 1213. 
	   7	  
study, Supreme Court decisions and opinions will be the basis. However, not every case in 
which the Supreme Court has addressed the Second Amendment will be included due to the 
limited space. Only two cases in which the Court directly addressed the scope of the Second 
Amendment will be included. Furthermore, there is an overwhelming amount of articles on 
the Second Amendment and a careful selection is necessary. Articles by some of the most 
engaged scholars on the debate over the Second Amendment will be cited, mainly Don B. 
Kates Jr., Joyce Lee Malcolm, and Paul Finkelman.    
6. Disposition 
This paper will begin by giving the reader a brief historical background to the Second 
Amendment. In the first chapter of the treatise, a more in depth study of the history of the 
adoption of the Second Amendment and its English predecessor will be made. The meaning 
of the Amendment’s two phrases - ”A well regulated militia, being necessary to the security 
of a free State” and ”the right to keep and bear Arms, shall not be infringed” – will then be 
studied in their historical context. In Chapter 4, Supreme Court cases concerning the Second 
Amendment will be analyzed in an attempt to deduct the most significant pronouncements of 
each case for the questions of this paper. In Chapter 5, writings by legal scholars publishing 
comments on the Second Amendment shortly after its adoption will be analyzed in order to 
see how they conceived of the right. This will be followed by a study of the two most 
prominent interpretative theories of the Second Amendment, the Individual Right Theory and 
the Collective Right Theory, to see how the Amendment has been interpreted more recently. 
Lastly, what has been presented in the treatise will be put together in an analysis in Chapter 6.  
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1. The US Constitution and the Bill of Rights: Brief Historical Background 
In the mid-18th century, hostility arose between the colonies of America and the British 
government and in 1775, the conflict culminated into The Revolutionary War. The War was 
essentially due to a disagreement over the way in which Britain treated the colonies. The 
colonies were bound to obey laws passed by the government in London but did not have 
direct representation in the British parliament. Believing they deserved all the rights of 
Englishmen, the colonies declared their independence in 1776.5 Thomas Jefferson, the author 
of the Declaration of Independence, made natural rights the corner-stone of American 
government, writing that ”all men are created equal” and ”endowed by their Creator with 
certain inalienable rights”6. The colonies, now denominated states, wrote constitutions with 
bills of rights to guarantee its people rights and liberties.7 Soon after the war had started, the 
colonies had realized the difficulties in fighting a war against the superior British army.8 The 
idea of uniting to fight for independence together began to grow and in 1777, the Articles of 
Confederation merged the states into a confederation under a common government.9 However, 
the main principle of this document was that each state would remain sovereign and this made 
the new government weak and unable to handle problems facing the nation after the war had 
ended in 1783.10 Delegates from all states were therefore called to a congress in Philadelphia, 
later known as the Constitutional Convention, to discuss this problem. At the Convention, the 
delegates created a new Constitution which would replace the Articles of Confederation. It 
would take 10 months to get 9 states to ratify the new Constitution, the minimum requirement 
for it to enter into force. During those 10 months, the Constitution’s supporters, Federalists, 
and opponents, Antifederalists, engaged in a great debate over ratification.11 As will be 
discussed below, the debate was much focused on the need for a bill of rights. In 1787, the 
Constitution entered into effect and four years later, 10 amendments were added to it in the 
Bill of Rights.12 Among these 10 amendments was the Second Amendment and the right to 
keep and bear arms.  
 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  Collier, Christopher, and Collier, James Lincoln: Decision in Philadelphia - The Constitutional Convention of 
1787, New York: Ballantine Books 1987, p. 4. 
6 The Declaration of Independence of July 4, 1776, Section 2. 
7 Thorpe 1901, pp. 154-157, 164, and 170. 
8 Collier and Collier 1987, p. 4. 
9 Tushnet 2009, p. 10. 
10 Collier and Collier 1987, p. 5. 
11 Edling, Max M.: Revolution in Favor of Government: The origins of the U.S. Constitution and the Making of 
the American State, New York: Oxford University Press, Inc. 2003, p. 3. 
12 Tushnet 2009, pp. 12-17. 
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2. The Second Amendment in a Historical Perspective 
To assess the intended scope of the Second Amendment, I have chosen to begin with an 
originalist approach. In this chapter, the historical context in which the Amendment was 
adopted will be investigated. I will look at the ratification of the Constitution, why the Bill of 
Rights was added, and the pre-existing right to arms in the English Bill of Rights of 1689. 
2.1. The US Constitution  
When the 55 delegates met at the Constitutional Convention, their mission was to draw up a 
plan for ”a more perfect union”13. The Articles of Confederation had created a government 
with a legislative, but no executive, power and had let states remain sovereign.14 This made 
the government weak and unable to tackle the problems facing America in the aftermath of 
the War. It was obvious that the Articles of Confederation had to be revised or replaced and 
most delegates thought it necessary to create a strong government that would not be held back 
by clauses of state sovereignty. Alexander Hamilton, an active delegate at the Convention, 
urged that powers should be conferred upon Congress so that it would have sufficient powers 
to act on the interest of all people of the nation.15 In the first of The Federalist Papers16, 
Hamilton addressed the need of a new Constitution. ”The subject speaks its own importance; 
comprehending in its consequences nothing less than the existence of the UNION, the safety 
and welfare of the parts of which it is composed”17, he wrote. Creating security against 
foreign threats, avoiding hostility between states, and increasing the nation’s welfare were 
outlined by Hamilton as some of the benefits of the new Constitution.18  
Another important figure at the Convention was James Madison, often called ”The Father of 
the Constitution”. He was, like many of the Framers, influenced by John Locke, who spoke of 
natural and inalienable rights, the social compact theory, and limited government. 19 Madison 
had a vision to create a large republic while still sustaining a "federal balance". He wanted to 
to preserve the states' rights, identities, and interests while providing the means for the federal 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13 This phrase was later adopted in the preamble of the Constitution.  
14 Collier and Collier 1987, p. 5. 
15 Thorpe 1901, p. 244.  
16 In an attempt to get New York to ratify the Constitution, three delegates – Alexander Hamilton, James 
Madison, and John Jay - published a series of articles over the pseudonym of Publicus. The articles were 
essentially letters to the public, published in the newspapers of New York during the ratification debate. These 
letters have become known as the Federalist Papers. Rossiter, Clinton (ed.): The Federalist Papers, New York: 
The New American Library 1961, p. viii. 
17 Hamilton, Alexander: The Federalists Papers No. 1, In: Rossiter 1961, p. 33. 
18 Hamilton, Alexander, and Jay, John: The Federalists Papers, No. 1, 3, 6, 11. In: Rossiter 1961, pp. 33, 41, 53, 
84. See also Savonius-Wroth, S.J, Shuurman, Paul, and Walmsley, Jonathan: The Continuum Companium to 
John Locke, London: Continuum International Publishing 2010, pp. 132-134. 
19 Collier and Collier 1987, p. 34.  
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government to function effectively both on the domestic and the international stage. 20 These 
were the main ideas of the founders: producing a strong federal, but limited, government.  
In the founding era, the American people split into two political camps – Federalists and 
Antifederalists. Getting the Constitution ratified proved difficult because of the Antifederalist 
opposition dominating some states. While Federalists promoted a strong central government, 
Antifederalists feared that the states would be swallowed up by the national authority.21 A 
strong federal government was a threat to the states’ newly gained independence and the 
Antifederalists worried that they might find themselves under a tyrannic leader who would 
encroach on their liberties like the British rulers had done. Federalists and Antifederalists did, 
however, share some political ideas. They shared a belief that self-interest is the dominant 
motive of political behavior, creating distrust towards man’s capacity to use power wisely. 
Both Federalists and Antifederalists thought it necessary to create a political structure that 
would restrict men with political power from abusing it.22 The Federalist measure to avoid a 
corrupt political power was to design a government that reflected Montequieu’s principles of 
separation of powers. It was decided that the powers of Congress would be listed in Article I, 
Section 8 of the Constitution, narrowing the power of the federal government to what was 
listed in this article. However, the article ended with a clause giving Congress the power 
to ”make all Laws which shall be necessary and proper for carrying into Execution the 
foregoing Powers”23. Antifederalists complained that this undermined the whole idea of 
enumerated powers and they did not believe the power of the newly created government had 
been sufficiently limited.24  
2.2. The Bill of Rights to the US Constitution 
When the Constitution was forwarded to the states for ratification, it did not include a bill of 
rights. The Federalist framers believed that states bills of rights served as adequate protection 
to the people and these would not be repealed by the Constitution.25 They also believed the 
Constitution was framed in a way that made a bill of rights unnecessary. Hamilton argued that 
the system of enumerating power of Congress made a bill of rights superfluous. ”For why 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
20 Drake, Frederick D. Nelson, Lynne R: States' Rights & American Federalism : A Documentary History, 
Westport: Greenwood Press 1999, p. 3. 
21 Kenyon, Cecelia M.: ”Men of Little Faith: The Anti-federalists on the Nature of Representative Government”. 
First printed in William and Mary Quarterly, 3rd series, Vol. 12, Issue 1, 1955. In: Hall, Kermit L.: The 
Formation and Ratification of the Constitution, New York: Garland Publishing, Inc. 1987, p. 32. 
22 Kenyon 1955, In: Hall 1987, p. 38. 
23 The Constition of the United States, Article 1, Section 8, Clause 18. 
24 Tushnet 2009, p. 12. 
25 Levy 1988, p. 147. 
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declare that things shall not be done which there is not power to do?”26, Hamilton wrote. 
Omitting a bill of rights from the Constitution was, however, a mistake. Antifederalists 
strongly opposed the Constitution on the grounds it lacked a bill of rights.27 If Federalists 
were to have their way with a majority rule in a federal government, Antifederalists 
demanded that the majority rule at least be limited in a bill of rights.28 When considering a bill 
of rights unnecessary, it seems the framers had failed to realize how important expressed 
freedom had become to the people of the newly founded nation. Americans had resorted to 
arms in the Revolutionary War to defend their rights and liberties. Having gained 
independence, the people needed a guarantee that no central power would encroach upon their 
rights once again.29 Furthermore, the predominance of the social compact theory in America 
had created a belief that when the people left the state of nature and created government, their 
rights had to be secured in written form. The new political structure of the United States 
would be a constitutional republic and a representative democracy and this meant that rights 
needed be protected in written form, protected under law.30  
The demand for a bill of rights became the Antifederalists’ most politically effective 
argument and made states around the nation hesitate to ratify the Constitution.31 Though 
enough states had approved the Constitution to launch the new government within 10 months, 
important states such as Virginia and New York had to be persuaded to join in. The framers 
therefore promised that once the new government was in place, they would add a bill of rights 
to the Constitution. This strategy proved successful and both Virginia and New York signed 
for ratification.32 James Madison was the delegate who made sure this promise was kept. He 
compiled amendmends, influenced by what had been proposed during the ratification struggle 
and state bills of rights. When several drafts had been revised by the new government, 10 
amendments were appended to the Constitution in 1791 and became the Bill of Rights.33  
2.3. The English Bill of Rights of 1689 
The English Bill of Rights of 1689 had existed for a century when the Americans adopted 
their version. As the framers were much influenced by this English predecessor and had 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26 Hamilton, Alexander: The Federalist Papers No. 84, In: Rossiter 1961, p. 513. 
27 Bodenhamer, David J. and Ely, James W. Jr.: The Bill of Rights in Modern America – After 200 Years, 
Bloomington and Indianapolis: Indianapolis University Press 1993, p. vii. 
28 Kenyon 1955, In: Hall 1987, p. 35. 
29 Levy 1988, p. 138. 
30 Levy 1988, pp. 139-140.  
31 Tushnet 2009, p. 17. See also Levy 1988, p. 148. 
32 Tushnet 2009, pp. 16-17. 
33 Levy 1988, pp. 163-173. 
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fought the Revolutionary War to have their rights as Englishmen guaranteed and respected, 
many of the rights of the English Bill of Rights appeared among the first 10 amendments to 
the US Constitution.34 It is therefore interesting to look at the scope of the right to arms in the 
English Bill of Rights when assessing the Second Amendment. Was the right to arms in the 
English Bill of Rights a collective or an individual right? 
The process of securing Englishmen rights and liberties began with Magna Carta in 1215 and 
climaxed with the Glorious Revolution of 1688. Leading up to the Revolution was a growing 
distrust with the central power, repeatingly infringing on the rights of the people. To make 
sure liberties of the people would be protected, William III and Mary II were elevated to the 
throne after the Revolution on the condition they signed the Declaration of Rights.35 The 
Declaration of Independence, later incorporated in The English Bill of Rights of 1689, 
declared ”that the subjects which are Protestants, may have arms for their defence, suitable to 
their conditions, and as allowed by law”36. In 1662, king Charles II had passed a militia bill 
enabling certain officials to disarm citizens. In 1686, King James II made use of the Game 
Act of 1671 to disarm his Protestant opponents.37 When the English Bill of Rights was 
adopted, it was therefore of vital importance for the Protestants to reclaim their right to arms. 
According to the influential jurist William Blackstone, the right to keep arms in the English 
Bill of Rights ”is indeed a public allowance under due restrictions, of the natural right of 
resistance and self-preservation, when the sanctions of society and laws are found insufficient 
to restrain the violence of oppression”38. The right to have arms for self-defense was an 
ancient and undoubted right of Englishmen, both at home and in the colonies. The right to 
arms in England was a right which could be invoked for self-defense and it was thus an 
individual right.39 However, the right to keep and bear arms as guaranteed in the the English 
Bill of Rights was quite limited. It was a right under due restrictions and it covered only 
certain classes of society with the phrase ”suitable to their condition”. It was also conditioned 
that the right to arms had to be ”allowed by law”. The English Bill of Rights did thus not 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
34 Thorpe 1901, p. 19. 
35 Lolme, Jean Louis de: The Rise and Progress of the English Constitution, Vol. I, New York and London: 
Garland Publishing, Inc. 1978. Reprint of 1838 ed., J.W. Parker, London. Originally published in 1775.  
36 Lolme 1978, p. 472. 	  
37 Malcolm, Joyce Lee: ”The Right of the People to Keep and Bear Arms: The Common Law Tradition”. In: 
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recognize a general right to arms but only protected the right to arms for self-defense for some 
English subjects.40  
Believing they deserved all the rights of Englishmen, Americans’ rights and liberties were 
indeed of English heritage. However, while the English constitutional documents only limited 
the Crown, not the legislator, and protected only a few rights, America had actually 
progressed beyond England in securing its people right and liberties. For instance, immigrants 
in America met a greater degree of liberty and religious freedom through the various state 
statutes: Maryland’s Toleration Act of 1649 was more liberal than England’s Toleration Act 
of 1689. Massachusetts’ Body of Liberties from 1641 safeguarded right beyond freedom of 
religion and was in effect a bill of rights that secured far more liberties than the later adopted 
English Bill of Rights.41 Thus, the rights of Englishmen in England and in America were not 
identical at the time of the adoption of the Second Amendment.  
2.4. Summary of the Historical Background of the Second Amendment 
The US Constitution was written when the goverment created under the Article of 
Confederation had proved too weak to deal with the problems facing the nation in the 
aftermath of the War. The framers were determined to create a strong federal government 
with limited power but still aimed at respecting states’ interests. However, Antifederalists 
thought the government was not limited enough. Motivated by fear of tyranny and a belief in 
state sovereignty, they demanded a bill of rights be added to the Constitution. This, they 
believed, would put restraints on the federal government so that it would not be able to 
infringe on the rights of the people. The Bill of Rights was, it seems, a result of the debates 
between Antifederalists and Federalists. But the Bill of Rights did not create new rights but 
restated rights Americans already believed they had. Though much influenced by the English 
Bill of Rights, it is not certain that the Second Amendment was a restatement of the right to 
arms as expressed in the English Bill of Rights. America had progressed beyond England in 
terms of rights and liberties by 1791 and the scope of the English right to arms does not 
necessarily reflect the scope of the Second Amendment.  
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3. The Language of the Second Amendment  
The language of the Second Amendment has caused considerable debate regarding the 
intended scope of the Amendment. It is the only amendment starting with a prefatory clause. 
Those who claim that the Second Amendment protects only the preservation of the militia 
stress the significance of this phrase. They argue that the prefatory clause – ”A well regulated 
militia, being necessary to the security of a free State” – implies a collective right and that the 
framers only intended to restrict Congress from imposing legislation that would undermine a 
state’s right to maintain its militia. Meanwhile, others put emphasis on the second phrase -
 ”the right to keep and bear Arms, shall not be infringed” – claiming that it creates an 
individual right for American citizens to own arms. In this section, an originalist approach 
will be combined with a textualist approach and the meaning of the words of the Second 
Amendment will be studied in their historical context.  
3.1. ”A well regulated militia, being necessary to the security of a free State” 
The Second Amendment begins by stating that a well regulated militia is necessary to the 
security of a free state. Militias were the military forces nations relied on before the 
introduction of standing armies. They were armies composed of regular citizens, not 
professional soldiers, who were called in to serve the state in time of war.42 Militiamen were 
not equipped by the state, but brought their own arms when called in. This created not just a 
right to possess arms but also a duty to own weapons. In England, this kind of obligation was 
first imposed on all English freemen with the Assiz of Arms of 1181 and later extended to 
lower sociological classes in 1253. However, in the 16th and 17th century professional 
standing armies were increasingly preferred by British rulers to protect the empire.43  
The colonies of America had adopted the militia institution and by the 18th century, the 
militia comprised all males physically capable of acting for the common defense.44 While 
America still relied on inadequately trained state militias at the outbreak of the Revolutionary 
War, Britain had a standing army, well-trained and equipped. How the newly founded nation 
should allocate its military power became an important issue during the ratification years. The 
Federalists stressed the need for a federal force that could be used to collect taxes, put down 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
42 Holmes, Richard (ed.): The Oxford Companion to Military History, New York: Oxford University Press, Inc. 
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in Miller. 
43 Fields, William S. and Hardy, David T.: ”The Militia and the Constitution: A Legal History”. In: Military Law 
Review, Vol. 136, 1992, pp. 2-6. 
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insurrections and defend the nation. They believed it would be a threat to the national security 
to rely solely on poorly trained militias. But at the same time, there was a widespread fear and 
hatred of standing armies among the people of America. This fear was due to a belief that a 
standing army could be used against the people by any tyrant who would get control of it. It 
was not viewed as an effective protection but rather as a threat to individual liberty and state 
sovereignty.45 To deal with these concerns, the framers compiled a compromise: the militiary 
power would be split between the federal government and the states. The militia clauses of the 
Constitution were framed to allow Congress ”to provide for calling forth of the Militia”46 to 
execute federal laws, suppress insurrections, and repel invasions. This meant that the militias 
would remain under state control until called into federal service. Moreover, while Congress 
was given power to make laws for ”organizing, arming and disciplining”47 the militia, the 
appointment of officers was left to the states as an important reservation.48 However, this 
fragmentation of military power was not enough to allay Antifederalist concerns. With the 
militia clauses of the new Constitution, the federal government could order state militias 
disarmed. States felt that their militia, their means to withstand possible abuse form the 
central power, was threatened.49  
Many states ratified the Constitution provided that a bill of rights be added to it and made 
proposals for how the amendments could be framed. For instance, The Virginia Ratifying 
Convention sent a proposal stating: 
”That the people have a right to keep and bear arms; that a well regulated Militia 
composed of the body of the people trained to arms is the proper, natural and safe 
defence of a free State. That standing armies are dangerous to liberty, and therefore 
ought to be avoided, as far as the circumstances and protection of the Community will 
admit; and that in all cases the military should be under strict subordination to and be 
goverened by the civil power”50.  
 
This proposals indicate how a well regulated militia was preferred as a means to protect the 
nation. This idea can be traced back to the Classical Republicans, who viewed the militia not 	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just as a tradition but as necessary to a free state. Niccolò Machiavelli had tried to establish a 
national militia and loathed mercenary armies. He believed that a well regulated militia force 
would pose no threat to the nation and would not, as opposed to in states where people had 
been disarmed, threaten liberty. Through the writing of James Harrington, Machiavelli’s 
thoughts influenced Americans who, at the time of the ratification, believed a well regulated 
militia was an alternative to a standing army and the best way to protect the nation without 
threatening the liberties of the people.51 A well regulated militia was viewed as a means to 
protect the security of the free state, whereas a standing army would only protect the security 
of the state, not freedom.52  
3.2. ”The right of the people to keep and bear Arms, shall not be infringed” 
After declaring that a well regulated militia is necessary to the security of a free state, the 
Second Amendment states that ”the right of the people to keep and bear Arms, shall not be 
infringed”. The right of the people to keep and bear arms was not created with the Bill of 
Rights, but was in fact a long existing right of the American people. This was much due to the 
militia institution. In order for there to be a militia, the people needed to be armed. The militia 
comprised the majority of the people and the Americans were armed to an impressive extent, 
not just to fight in the state militia but also for their own safety. With guns in almost every 
household, the citizens could fight off attacks from all kinds of threats – internal enemies, 
foreign intruders or burglars.53 As Ben Sherman, one of the framers, put it: ”the privilege of 
every citizen, and one of his most essential rights, to bear arms, and to resist attack upon his 
liberty or propety, by whomsoever made”54. There existed not just a right to keep arms to 
serve the militia but also for self-defense.55 Pennsylvania’s Declaration of Independence 
stated, for instance, that “the people have a right to bear arms for the defence of themselves 
and the state”56. What is interesting to consider is the nature of these rights. Were they 
individual rights, or rights which could merely be enjoyed for a collective purpose? 
The right to be armed for militia purpose was a collective right in the sense that it existed for 
a collective interest - the security of the state and the liberty of the people. When colonists 
fought for their independence, they did so united in militias. As historian Saul Cornell puts 	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it, ”colonists who bore arms did not act as isolated individuals, but rather acted collectively 
for the common defense, and did so within a clear set of legal structures established by 
colonial and British law”57. The right of militiamen to own arms served a political and 
structural function and could only be enjoyed for the collective interest of protecting the 
security of the state. On the contrary, the right to keep arms for self-defense was an individual 
right in the sense that it existed for self-interest. It was regarded a natural and essential right.58 
The plain words of the phrase ”the right to keep and bear arms, shall not be infringed” could 
mean that neither the right to arms for serving the militia nor the right to arms for self-defense 
should be infringed. Reading only this phrase of the amendment would make it an individual 
right to have weapons for self-defense, not just for the purpose of serving the militia.   
3.3. Summary of the Language of the Second Amendment 
Influenced by the Classical Republicans, Americans saw their well regulated state militias as 
a means to assure the security of the state while not giving up their freedom. Granting the 
people the right to keep and bear arms for the purpose of serving the militia meant a guarantee 
that the people would always be able to defend that state against tyranny. However, it seems 
there existed both a right to keep and bear arms for serving the militia as well as a right to 
own weapons for self-defense. The phrase ”the right to keep and bear arms” could mean a 
right to arms for both those purposes when read isolated. However, it was only the necessity 
of a well regulated militia that was expressed in the Second Amendment. The Amendment 
makes no mention of a right to keep and bear arms for self-defense.  
4. The Second Amendment in the Supreme Court 
As mentioned in the introduction, the Second Amendment and its intended scope has been 
subject of considerable debate among scholars. But while a large range of people has engaged 
in the debate, the scope of the Amendment has been discussed much in the absence of the 
Supreme Court. With no federal laws limiting the right to arms before the 20th century, the 
Amendment was rarely challenged in court. The first time the Amendment was directly 
questioned before the Supreme Court was in United States v. Miller (1939)59.60 After Miller, 
the Court went back into silence and was reluctant to consider the scope of the Second 	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Amendment throughout the rest of the 20th century. It would last until 2008 before the Court 
revisited the issue of the Amendment, in District of Columbia v. Heller (2008)61.  
4.1. United States v. Miller (1939) 
In 1934, the National Firearm Act (NFA)62 was passed as a response to the gangster violence 
of the 1920s and 1930s. The NFA required every importer, manufacturer and dealer to 
register ”gangster-type weapons” such as sawed-off shotguns.63 This law gave rise to the case 
Miller. Two men had been charged in court for having unlawfully transported an unregistered 
firearm across state boarders. The defendants argued that the NFA was unconstitutional 
because it violated the Second Amendment. Justice McRenoylds, who delivered the opinion 
of the unanimous Court, wrote: ”In the absence of any evidence tending to show that 
possession or use of a ’shotgun having a barrel of less than eighteen inches in length’ at this 
time has some reasonable relationship to the preservation or efficiency of a well regulated 
militia, we cannot say that the Second Amendment guarantees the right to keep and bear such 
an instrument. Certainly it is not within judicial notice that this weapon is any part of the 
ordinary military equipment, or that its use could contribute to the common defense.”64. The 
Court found that the Second Amendment was adopted with the obvious purpose to assure the 
continuation and effectiveness of the militia and that it ”must be interpreted and applied with 
that end in view”65 
The Court’s reasoning in Miller has been used to support both an individual right view and a 
collective right view. Supporters of an individual right view claim that the precedential value 
of Miller is only that people are not guaranteed access to certain weapons and by negative 
inference this must mean that people have a right to arm themselves with other types of 
weapons. Meanwhile, those having a collective right view put emphasis on the Court’s 
pronouncement that there must be a connection between the preservation of a well regulated 
militia and the right protected in the Second Amendment.66  
4.2. District of Columbia v. Heller (2008) 
The precedential value of Miller stood for nearly 70 years, until the 2008 case Heller. The 
plaintiff in Heller challenged a handgun ban in Washington D.C., claiming it unconstitutional 
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on Second Amendment grounds. Justice Scalia, who delivered the decision of the Court, 
declared that the Amendment protects an individual right. In the 5-4 decision, the Court held 
that every law-abiding citizen has the right to possess and use firearms for traditionally lawful 
purposes, such as self-defense, and struck down the challenged handgun ban.67  
The Court first considered the operative clause – ”the rights of the people to keep and bear 
Arms, shall not be infringed” – and held that it guarantees an ”individual right to possess and 
carry weapons in case of confrontation”68. The Court found that the Amendment codified an 
individual right that already existed in the English Bill of Rights.69 According to the Court, 
the fact that seven out of nine state constitutions protected citizen’s right to arms for self-
defense ”is strong evidence that that is how the founding generation conceived of the right”70.  
Regarding the precedential value of Miller, the Court argued that the issue in Miller was not 
that the defendants were bearing arms not for military purposes but ”it was that the type of 
weapon at issue was not eligible for Second Amendment protection”71. According to Justice 
Scalia, the Court in Miller did not provide any explanation of the scope of the Second 
Amendment. ”Had the Court believed that the Second Amendment protects only those 
serving in the militia, it would have been odd to examine the character of the weapon rather 
than simply note that the two crooks were not militiamen”72. According to the Court in Heller, 
Miller was an exception to the general rule that Americans may possess firearms because law-
abiding citizens cannot use sawed-off shotguns for any law-abiding purpose.  
Heller was a 5-4 decision and it is therefore interesting to look at how the dissenting Justices 
approached the question before the Court. Justice Stevens did not find that the Second 
Amendment protects an individual right to arms. In his dissent, he stressed the significance of 
the prefatory clause. He pointed out that the opening clause identifies the preservation of the 
militia as the Amendment’s purpose, states that the militia is necessary to the security of a 
free state, and recognizes that the militia must be well prepared. It ”sets forth the object of the 
Amendment and informs the meaning of the remainder of its text”73, Justice Stevens wrote. 
He did not agree with the majority Court’s approach to analyze the operative clause before 
looking at the prefatory clause. This way, the majority Court denigrate the importance of the 	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opening clause of the Amendment.74 According to Stevens, the precedential value of Miller 
was, in fact, that the Second Amendment only protects the right to arms for the purpose of 
preserving a well regulated militia.  
In its textual analysis, the Court in Heller claimed that the phrase ”the right of the people” 
refers to an individual right. Since the same phrase is used in two other amendments, the First 
and the Fourth, where it unambiguously refers to individual rights, the Court gives it the same 
meaning in the Second Amendment.75 What is interesting, however, is that the Court also 
wrote that the the Second Amendment is a right ”of law-abiding, responsible citizens to use 
arms in defense of hearth and home”76. The Court limited the scope of people who can claim 
the right of the Second Amendment, making it not correspond with the range of people in the 
First and Fourth Amendment. The First and Fourth Amendment protect all citizens – even 
felons have the right to free speech. These conflicting pronouncements were not explained by 
the Court. Meanwhile, Justice Stevens argued that the words ”the people” refer back to the 
object announced in the prefatory clause of the Amendment. ”The right of the people” should 
be understood as covering the collective right of individuals having a duty to serve in the state 
militia, according to Justice Stevens.77 
When addressing the phrase ”keep and bear arms”, the Court held that to ”keep arms” means 
to ”have weapons” and that the natural meaning of to ”bear arms” is to ”carry weapons for the 
purpose of offensive and defensive action”. The Court argued that the phrase ”to bear arms” is 
not limited to the carrying of arms in a milita and referred to various state constitutions which 
enshrined a right of citizens to ”bear arms in defense of themselves and the state”78. However, 
the Court treated the verbs ”keep” and ”bear” separately and not the phrase ”to keep and bear” 
as a unitary phrase. Justice Stevens argued that since the Amendment does not read ”to keep 
and to bear”, but ”to keep and bear”, the Court ought to have analyzed the phrase as a unit. 
Had it done so, the Court would have seen that the  phrase ”the right to keep and bear arms” 
protects only a right to possess and use firearms in connection with militia service. This was a 
term of art at the end of the 18th century, used when describing the use of arms in military 
service. Even when treated separately, this is the meaning Justice Steven found. He pointed 
out that ”bear arms” derives from the Latin arma ferre, which literally means ”to bear war 
equipment”. Leavning the term unadorned by any additional phrase such as ”for self-defense” 	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does, according to Justice Stevens, indicate that the framers did not intend to expand the 
meaning of the phrase ”bear arms” to encompass civilian possession and use as well.79 
4.3. Summary of Supreme Court Interpretations 
Though the Court’s opinion in Miller has been used to support both the Individual Right 
Theory and the Collective Right Theory, the Court did state that the obvious reason for 
adopting the Second Amendment was to assure the continuation and effectiveness of the 
militia and that the Amendment must be applied with that end in view. This, however, did the 
Court in Heller not do. Instead, they focused on the operative clause before addressing the 
prefatory clause and did not assess the Amendment as a whole. The Court in Heller found that 
the Second Amendment protects an individual right to keep handguns for the purpose of self-
defense, pronouncing that it was a pre-existing right that was codified in the Amendment. The 
Court held that it is not limited by the prefatory clause and that the operative clause 
guarantees an individual right to arms for self-defense.80 
5. Interpretations of the Second Amendment  
When attempting to answer what was the intended scope of the Second Amendment, it is 
interesting to look at how others have argued on this matter. The two prominent theories – the 
Individual Right Theory and the Collective Right theory – will therefore be presented and 
analyzed below. However, I will also attempt to see how the Amendment was interpreted 
more closely to its adoption, by looking at writings by 3 important scholars of the 19th 
century.  
5.1. 19th Century Interpretations  
St. Tucker George published his version of Blackstone’s Commentaries in 1803. On the 
Second Amendment, Tucker wrote: 
”This may be considered as the true palladium of liberty. . .  The right of self defence 
is the first law of nature: in most governments, it has been the study of rulers to con- 
fine this right within the narrowest limits possible. Wherever standing armies are kept 
up, and the right of the people to keep and bear arms is, under any colour or pretext 
whatsoever, prohibited, liberty, if not already annihilated, is on the brink of destruc- 
tion”81. 	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The fact that he addressed the right to self-defense when discussing the Second Amendment 
could indicate that Tucker saw the amendment as an individual right to keep and bear arms 
for this purpose, not just for militia service. However, in his early writings, Tucker considered 
the Second Amendment a necessary concession to moderate Antifederalists fear. This could 
indicate that he recognized the right to arms for self-defense as an existing right, but believed 
the aim of the Amendment was to allay Antifederalists fear by granting them a right of the 
states to maintain a well regulated militia.82 Tucker’s view of the Second Amendment is not 
all clear and his writings have been used to support both the Individual Right Theory and the 
Collective Right Theory.83 
In a treatise first published in 1825, the influential lawyer William Rawle used similar words 
as Tucker, writing that ”the militia form the palladium of the country”84 and that ”they are 
ready to repel invasion, to suppress insurrection, and preserve the good order and peace of 
government”85. Rawle explained the first clause of the Second Amendment, why a well 
regulated militia is necessary to the security of a free state. He then connected the two clauses 
by writing that ”the corolly, from the first position is, that the right of the people to keep and 
bear arms shall not be infringed”. Whether Rawle had the view that the Second Amendment 
was a right individuals could enjoy only to serve the militia, or for self-defense as well, is not 
clear. However, he wrote that the same right is secured in the English Bill of Rights from 
1689, though to a more narrow group of people, which could indicate that he did indeed view 
the Second Amendment as an individual right to possess weapons to use for self-defense.86  
Justice Joseph Story also published important writings on the Second Amendment. Story tied 
the significance of the Amendment to the importance of a well regulated militia, writing that 
“the importance of this article [the Second Amendment] will scarcely be doubted by any 
persons who have duly reflected upon the subject. The militia is the natural defence of a free 
country against sudden foreign invasions, domestic insurrections, and domestic usurpations of 
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power by rulers” 87. Story understood the adoption of the amendment as a response to 
Antifederalists concern that a standing army would threaten their liberty. As opposed to 
Rawle, Story did not mention self-defense when discussing the Second Amendment but only 
the paramount importance of a well regulated militia for a free state. The purpose of securing 
people’s right to arms was the preservation of a well regulated militia, according to Story.88  
5.2. Contemporary Interpretations 
5.2.1. The Collective Right Theory  
Those arguing that the Second Amendment only protects a right to arms for the collective 
interest of maintaining a well regulated militia often point to the historical context in which 
the Amendment was adopted. According to the Collective Right Theory, it was the fear that 
Congress might order state militias disarmed that motivated the Second Amendment and the 
adoption of the Amendment had nothing to do with the individual right to keep and bear arms 
for self-defense. Concentration of military power in the hands of the federal government was 
the framers’ only concern. Claiming that the Second Amendment must be understood in its 
context, historian and legal scholar Paul Finkelman argues that the Amendment ”was 
designed to preserve the power of the national government in maintaining order, while at the 
same time reaffirming that the states would always have the power to organize, train, and if 
necessary arm their militias, so long as they were ’well-regulated’”89. The Second 
Amendment did not create a new right, but confirmed existing relations between the states 
and the national government.90  
Whether the prefatory clause limits the operative clause or merely introduces the operative 
clause has been the center of attention in the Second Amendment debate. Supporters of the 
Collective Right Theory argue that the prefatory clause relates the right to arms to the need of 
a well regulated militia and that the only purpose of the amendment was to ensure that state 
militias would be maintained against federal encroachment.91 Because the Second 
Amendment is the only amendment provided with a prefatory clause, we should assume that 
the framers put it there for a reason, according to Finkelman. He writes that ”if the First 
Congress wanted to protect an individual right to bear arms, it would not have cluttered up the 	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Amendment with a discussion of the militia”92. Unlike the Court in Heller, Finkelman finds 
the prefatory clause to be central to the meaning of the amendment and concludes that it 
was ”not intended to protect an individual right to own weapons, but only intended to protect 
the right of the states to maintain state militias, subject to federal oversight”93.  
Furthermore, Finkelman claims that Madison’s first draft of the Second Amendment supports 
the view that the Amendment was solely about the militia and that any right to arms was a 
collective right. The first draft reads: ”A well regulated militia, composed of the body of the 
people, being the best security of a free state, the right of the people to keep and bear arms 
shall not be infringed; but no person religiously or scrupulous shall be compelled to bear 
arms”94. The debate surrounding the drafting of the Bill of Rights focused almost solely on 
the last phrase about religion. The private or individual right to arms was not part of the 
debate at all, according to Finkelman.95 But according to Finkelman, any other interpretation 
than that the right to keep and bear arms was connected to the militia would be strange, 
because of the ending of the first draft. ”Since no states at the time required people to carry 
weapons for personal use, it would have been absurd to declare that ’religiously scurpolous 
people could not be compelled to bear arms’, if ’bear arms’ meant only carrying weapons”96, 
Finkelman writes.  
5.2.2. The Individual Right Theory 
While the Collective Right Theory stress the prefatory clause of the Second Amendment, 
those arguing that the Second Amendment protects an individual right put greater emphasis 
on the operative phrase – ”the right of the people to keep and bear arms”. According to the 
Individual Right Theory, the term ”right of the people to keep and bear arms” can only be 
understood to establish an individual right. To support this, law professor Don Kates writes 
that the phrase ”the people” appears in four other amendments of the Bill of Rights, ”always 
denoting rights pertaining to individuals”97. This is the same argument used by the Supreme 
Court in Heller. It should, according to Kates, not be understood as ”the body of the people” 
but as ”each individual”. Furthermore, Kates argues that the use of ”to keep” in the 
amendment guarantees a right to possess arms, while ”to bear” is used only to denote carrying 	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them outside the home.98 Rejecting the argument that the phrase ”to keep” refers to arms 
possession in relation to militia service, Kates claims that ”the Amendment’s phrase ’right of 
the people to keep’ imports not a right of the states or one limited to military service, but a 
personal right to possess arms in the home for any lawful purpose’”99.   
Those arguing that the Second Amendment must be understood to codify the pre-existing 
right to arms for self-defense often refer to 19th century scholars and state constitutions, 
claiming that this is how the people of the founding era conceived of the right. They 
understood ”the right to keep and bear arms” in the Second Amendment as protecting this 
individual right, according to Kates. He claims that Tucker and Rawle both interpreted the 
Second Amendment as a right of individuals.100 However, he does not mention Story. 
Furthermore, Kates argues that the founding fathers must have intended to secure an 
individual right, because” the amendment was written in language which its authors would 
have adopted only if they intended to secure an individual right, because they knew that that 
was how their audience would inevitably understand it”101 
Rather than viewing the Second Amendment as a response to Antifederalist concern of a 
standing army, collective right theorists claim that the Amendment was a reaction to the 
perceived lack of individual rights guarantees. Kates claims that the concern over the military 
structure was simply not addressed by the framers but the Antifederalists were instead given a 
guarantee to a pre-existing right - the right to arms for self-defense.102 ”Because the Founders 
knew that the English forerunner to their own Bill of Rights contained an individual right to 
arms, and because the Founders themselves emphatically endorsed such a right, it seems 
unlikely that the right to arms which they wrote into their own Constitution was not intended, 
at least partly, to protect such an individual right”103. The preservation of a well regulated 
militia is only one of the purposes of the Amendment, but it does not mean there cannot be 
other purposes as well. According to the Individual Right Theory, the prefatory clause does 
not limit the scope of the right to keep and bear arms only to maintain a well regulated militia 
but extends to protect the right to arms for self-defense as well.  
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5.3. Summary of Second Amendment Interpretations 
19th century writings on the Second Amendment are very unclear and has been interpreted 
both in support of the Individual Right Theory and the Collective Right Theory. The 
mentioned scholars also tend to disagree with each other, as Rawle seems to have supported 
the individual right interpretation while Joseph seems to have had the view that is was only a 
collective right. Writings of contemporary scholars are more straight forward. The arguments 
of the Collective Rights Theory focus much on the prefatory clause of the Amendment. 
Supporters of this view claim that the only purpose of the amendment was to ensure that state 
militias would remain and that the people were granted the right to keep and bear arms to 
participate in a well regulated militia. Those claiming the Second Amendment is a collective 
right, among them Finkelman, argue that the Amendment protects the right of the people to be 
armed to serve in a well regulated militia, but that it does not protect the individual right to 
hunt, collect antique weapons, nor own a licensed pistol for self-defense. On the other hand, 
those arguing for the Individual Right Theory interpret the Second Amendment as 
guaranteeing an individual right to arms for self-defense, because this is how the words of the 
second phrase of the Amendment should be understood.   
6. Analysis 
Based on the historical investigation above, the Supreme Court’s pronouncements, and the 
different theories on the Second Amendment, I will attempt to answer what was the intended 
scope of the Second Amendment. Was the Second Amendment meant to protect only a right 
to arms for a collective purpose or for an individual purpose as well?  
The historical background of the Second Amendment, as has been presented above, shows 
that the Bill of Rights was the result of Antifederalist demands. The Federalist framers 
initially thought a Bill of Rights unnecessary and added amendments merely to important 
states to ratify the Constitution. Antifederalists’ demand for a bill of rights was an attempt to 
limit the power of the federal government, which they thought was not limited enough in the 
Constitution, and make sure that the people would always be able to violently revolt if the 
government would abuse its power. The state militia was the means to protect their newly 
gained freedom. With this historical context in mind, it makes sense that the only purpose for 
granting the people a right to arms mentioned in the Second Amendment was for the 
preservation of the militias. Antifederalist concerns were the creation of a standing army and 
tyranny, and the Second Amendment was a way to allay these concerns. That the people 
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would always have arms to be able to come together in a well regulated militia, is what the 
Amendment assured the people. Though there were proposals demanding that the right to 
arms for self-defense be secured in the Bill of Rights, the final draft of the Amendment does 
not speak of self-defense. It only recognizes the maintainance of a well regulated militia as 
the purpose of why the people should not be disarmed. I believe the history of the adoption of 
the Second Amendment supports the view that the Amendment only protects a right to arms 
for the collective purpose of serving in a state militia.  
Though this is what I make of the history of the Second Amendment, the Supreme Court of 
Heller did not reach the same conclusion. I fully respect the precedential value of the Court’s 
decision, however, I believe that the Court somewhat neglected the significance of the 
prefatory clause. I tend to agree with Justice Stevens’ dissenting opinion. Since the Court in 
Miller wrote that the obvious purpose of the Amendment was to preserve effective militias, 
the Amendment ”must be interpreted and applied with that end in view”104. The majority 
Court in Heller did not interpret the Second Amendment with that end in view, but rather 
focused mostly on the operative clause and the pre-existing right of owning arms for self-
defense. Because the framers carefully considered more than one version of the Second 
Amendment, I believe that every word of the final result must be given weight. Focusing 
mostly on the operative clause is not what was suggested by the Court in Miller and since no 
new evidence of the framers’ intent has been presented since, their pronouncement should 
stand. The Amendment should be applied with the prefatory clause in mind. In doing so, it is 
clear that the words ”the right of the people” are understood as covering the collective right of 
individuals having a duty to serve in the state militia, as Justice Stevens pointed out in his 
dissenting opinion.  
The prefatory phrase of the Amendment clearly presents one purpose for why the people have 
a right to keep and bear arms – to maintain a well regulated militia for the security of a free 
state. The question is if this is the only purpose, or is the right to self-defense also protected 
by the Second Amendment? It is true, as individual right theorists and the Court in Heller 
claim, that there were other reasons for guaranteeing an individual right to arms. That 
firearms were privately owned not just because the militia institution required it, but also for 
the purpose of self-defense, is also true. Like the Court of Heller correctly pointed out, several 
state constitutions protected a right to arms for self-defense and this was a pre-existing right 
in the American society. However, in my opinion, state constitutions do no reflect what was 	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incorporated in the Bill of Rights. There certainly existed a right to arms for self-defense, but 
it was not clearly stated in the Second Amendment. Rather, the contrast between the state 
constitutions and the Second Amendment reinforces that the purpose of the Second 
Amendment was not to protect the right to self-defense, but only the state militias. Though I 
do believe there existed a right for Americans to possess arms for self-defense, I do not 
believe this was what the Amendment aimed at protecting. In fact, the framers rejected 
proposals in which gun possession for self-defense was clearly protected. Had the framers 
wanted to protect this in the Bill of Rights, they could easily have included it in the prefatory 
clause. I believe that the scope of the Amendment should not be extended beyond its only 
stated purpose. The necessity of having a well regulated militia to the security of a free state 
was clearly inserted in the beginning of the Second Amendment and I believe that the 
significance of this preamble ought not to be neglected. Thus, the natural reading of the 
Second Amendment is that the right to keep and bear arms shall not be infringed, because a 
well regulated militia is necessary to the security of a free state. The text of the Amendment 
thus leads me to the same conclusion as the history of its adoption: The intended scope of the 
Amendment was to protect those serving in the militias a right to privately owned weapons, 
so that they would have a free state and be able to protect it and form militias.  
The Court’s opinion in Heller was much based on the claim that the Second Amendment was 
a pre-existing, individual right deriving from the English Bill of Rights of 1689. Though it 
may be true that the framers were much influenced by the English document, I find that the 
English citizens’ right to arms was constitutionally protected for different reason than the 
Americans, who had actually progressed beyond the rights of Englishmen by 1791. It seems 
inappropriate to put so much emphasis on the English right when it did not necessarily reflect 
the right of Americans. True may be that Englishmen had a right to keep arms for self-defense 
and that the Americans thought themselves deserving this same right, but having arms for 
self-defense was not expressly included in the American Bill of Rights. There is no indication 
that the framers intended to enshrine the right to keep arms for self-defense in the Bill of 
Rights. The only purpose that we know was intended to be protected by the Amendment is the 
right to arms for the preservation of well regulated militias.  
Furthermore, those claiming that the Second Amendment was an individual right often state 
that this is how the people of the late 18th century conceived of the right, referring to 
interpretations by 19th century scholars. However, the Amendment was as unclear then as it is 
now. There existed no unanimous interpretation in the 19th century, as Rawle and Joseph for 
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instance seem to have been of different opinions. Furthermore, it is important to remember 
that though their works may be important, they were in fact textbooks and not original 
documents of the framers’ intent. Therefore, I believe they should not be given as much 
weight as the actual history of the adoption of the Second Amendment. 
Even if the Second Amendment actually was intended to protect a right to arms for self-
defense, some may claim that the Amendment ought to be repealed. The Amendment was 
adopted at a time when the world was very different from the world we live in today. The 
need to look out for oneself is not the same with a well developed police force. State militias 
have been replaced by the National Guard. The fear of tyranny has probably almost 
disappeared. Perhaps the world has progressed so far since the adoption of the Amendment, 
that the reasons for its adoption no longer exist? Though I believe so, many Americans would 
disagree with me. A large part of of the population still consider keeping a gun at home is the 
best security. And perhaps more importantly: they believe, or are even convinced, that this is 
constitutionally protected with the Second Amendment. Furthermore, this belief was 
confirmed by the Supreme Court in Heller, clarifying that the Secod Amendment guarantees 
people a right, as law-abiding citizens, to possess firearms for their self-defense. Whether the 
Second Amendment actually intended to protect the right to arms for self-defense has no real 
importance anymore. What is more important is what the people believe, and what meaning 
the Supreme Court has given it.  
I have come to the conclusion that there did exist a right to keep and bear arms for self-
defense in the 18th century America. But I believe it was not constitutionally protected in the 
Bill of Rights. The Second Amendment only states that there is a right to keep and bear arms 
for the collective purpose of having a well regulated militia. That state militias would be 
disarmed was what worried Antifederalists who demanded a bill of rights. Thus, I believe the 
intended scope of the Amendment was to guarantee that the people would always have the 
right to own weapons to be able to serve in a well regulated militia. The framers sought to 
allay Antifederalist fears of standing armies and tyranny and thus promised, in the Bill of 
Rights, that the federal government would never encroach on people’s right to have arms for 
the purpose of serving the militia. The right to have a gun for self-defense most certainly 
existed, but it was not within the intended scope of the Second Amendment. The history and 
language of the Second Amendment thus supports the interpretation that the right to keep and 
bear arms in the Bill of Rights only intended to guarantee a collective right to arms.   
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